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Dear Sirs

Representation by Southern Gas Networks plc {SGN)
The Planning Act 2008 and the Infrastructure Planning (Examination Procedure) Rules 2010
Application for an Order granting Development Consent for the Riverside Energy Park {(Qrder)

Addleshaw Goddard LLP has very recently been instructed by SGN in relation to Cory Riverside Energy
proposals for the Riverside Energy Park (Project). SGN is a statutory undertaker in its capacity as the
licensed Gas Transporter for the region within which the Project is located.

SGN's undertaking is impacted by the proposed acquisition of land and rights affecting its apparatus.
Accordingly, both the Examining. Authority and the Secretary of State will need to be safisfi ed that the
Project shall not have a serious dettiment to the carrying on of SGN's undertaking.

Whilst SGN does not take issue with the prmctple of the Project, SGN does. object to the interference
with, -and the extinguishment or suspension of the land rights relating to, its apparatus arnd the
performance of its undertaking.

In light of SGN's objection, there are two-distinct areas where Cory Riverside Energy will need to reach
agreement with SGN:

1. the: protectlve provisions to be irciuded within the proposed DCO to control how Cory Riverside
Energy will proceed-in relation ta SGN's {and, rights-arid apparatus;

2. securing the necessary property and commercial arfangements to secure the protection of
SGN's apparatus over or within the Order land.

Pinsent Masons LLP, solicitors for Cory Riverside Energy, previously, but regrettably this firm-was only
formally instructed on 24 June 2019. Consequent to our instruction, we have sought to urgently
understand the interfaces between olir client's apparatus and the Project. We now look forward to active
and positive engagement with Pinsent Masons LLP to progress the necessary negotiaticns to secure
the rermoval of SGN's objection.

Compulsory Acquisition Hearings on 6 June 2019 and 30 and 31 July 2019

We are aware that a compulsory acquisition hearing fook place on 6 June 2019, and that further hearings
are scheduled for-30 and 31 July 2018,
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Given the timing. of this firm's-instruction on behalf of SGN, and the current status of the negotiations
between- Cory Riverside Energy and SGN, we cohsider that at this stage there is nothing substantive to
add for the benefit of the Examining Authorlty through SGN attending the scheduled hearing.

However, SGN is taking this opportunity to append its preferred protective provisions which it wouid
wish to see included in the draft Order; in place of those protective provisions set out at Part 2 of
Schedule 10 of the draft Order. We have sent a capy of the preferred protective provisions to Pinsent
Masons LLP.

8GN looks forward to.updating the Planning lhspectorate as negotiations are urgently progressed.

Yours faithfully

Blloshas Godwbore L7

Addieshaw Goddard LLP

Direct line 0113 200 2511

Email daniel.marston@addlgshawgoddard.com

‘TC: - ) )

_Edward:Meers, SGN (edward. meers:@sgn.co.uk)

Tamara Al-Khayat, Pinsent Masons LLP {Tamara. Al-Khayat@pinsentmasons, com)

€ne,
BGN preferred protective provisions
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SCHEDULES

SCHEDULE []
PROTECTIVE PROVISIONS

PART[]
FOR THE PROTECTION OF SOUTHERN GAS NETWORKS PLC AS GAS
UNDERTAKER

App‘lica tion

1. For the protection of SGN thie following provisions will, unless otherwise agreed in writig
between the undertaker and SGN, have effect,

Interpretation

2. In this Part of this Schedule—
“1991 Aet” means the New Roads and Street Works Act 1991,
“acceptable credit provider” means.a bank or financial institution with a credit rating that is

not lower than: (i) “A-"if the ratmg is assigned by Standard & Poor’s Ratings Group or Fitch
Ratings; and “A3” ifthe rating is assigned by Moody’s Investors Services Inc.;

“acceptable inisurance” means a-third party liability insurance effected and maintained by the
.undertaker to a level of not less than £50,000,000 (fifty millien pounds) per occurrence or
series of occurrences arising out of one event. Such. insurance shall be maintained for the
construgtion period of the authorised works which constitute specified works and -arranged
with an internationally recognised insurer of repute -operating in the London and worldwide
insurance market underwriters whose security/credit rating meets the same requireménts as an
“acceptable credit provider”, such policy: shall include (but without limitation):

{2) SGN as a Co-Insured;

(b} a cross liabilities clause; and

() contractors” pollution: liability for third party property’ damage and third party bodily
damage arising. from a poliution/contamination evént with cover of £10,000,000.00 (ten
million pounds) per-¢vent or £20,000,060.00 (twenty million pounds) in aggregate;
“acceplable security” means either;

{a) a parent company guarantee from a parent company in favour of SGN to cover the
undertaker’s liability to SGN to acap of not less than £350,000,000 (fifty millioh pounds). per
asset per event up to a tatal llablluy cap of £50,000,000 (fifty millien pounds) (in a. form
reasonably satisfactory to SGN and where required by SGN, gecompanied with a legal opinion
confirming the due capacity and authorisation of the paient company to enter info and be
bound by the terms of such guarantee); or

(b) a bank bond or letter of credif from an acceptable credit provider in favour of SGN. to
cover the. undertaker’s liability to SGN for an amount of not less than £50,000,000 (fifty
million pounds). per asset per.event-up to a total liability cap of £50,000,000 (fifty million
paunds) (in a‘form reasonably satisfactory to SGN);

“alternative apparatus™ means approptiate alternative apparatus to the satisfaction of SGN to
enable SGN to fulfil its statutory functions in a manner ne less efficient than previously;



“apparalys” means-any gas mains, pipes, pressure governors, ventilators, cathodic protections,
cables or other apparatus belonging to or maintained by SGN for the purposes of gas
distribution-together with any replacement apparatus and such other apparatus constructed
pursuant to the Order that becomes opérational apparatus of° SGN for the purposes of
tranismission, distribution and/or supply and :includes. any structure in which. apparatus is or
will be ledged or which gives-or will give access to apparatus;

“authorised works” has the same meaning as is given (o the term "authorised development? in
article 2 of this Order and includes any associated development authorised by the Order and
for the purposes of this Part of this Schedule includés the use and maintenance of the
authorised works and construction of any warks authorised by this Schedule;

“commeénce™ hag the same meaning as in article 2 and commencement shall be construed to

have the same meaning save that for the purposes of this Part of the Schedule the terms
commence and commencement include the pre-commencement works;
“deed of consent™ means a.déed of consent, erossing agreemént, deed of variation-or new deed
of grant-agreed between the parties acting: reasonably in order to vary and/er replace existing:
‘easemerits, agreemerits, enactments and other such interests so as to secure land rights and
interests as are necessary to carry out; maintain, operate and use the apparatus in a manner
consistent with the terms of this Part of this Schedule;

“functions™ includes powers and duties;

“grouid mitigation scheme” means a scheme approved by SGN (such approval not to be
unreéasonably withheld or delayed) setting out the necessary measures (if any) for'a ground.
subsidence event;

“ground monitoring scheme” means & scheme for monitoring ground subsidence which sets'
out the apparatus which is to be subject to such monitoririg, the extent of land to be monitored,
the marner in which ‘ground levels are to- be: monitored, the timescales of any monitoring.
activities and the extent of ground subsidence which, if exceeded, shall require the undertaker
1o submit for SGN's approval a ground mitigation scheme;

“ground subsidence event” means any ground subsidence identified by the monitoring
-activities set out in the ground monitering scheme that has exceeded the level described in the.
ground moritoring scheme as requiring a ground mitigation scheme;

“in” in a context referring to apparatus.or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;

“maintain” and “maintenance” shall include the ability and right to do any of the following in
relation to any apparatus or alternative apparatus of SGN mcludmg rétain, lay, eonstruct,
inspect, maintain, protect, use, access, enlarge, replace, renew; remove, decommission or
render uniusable or remove the apparatus;

“plan® or “plans” include all designs, drawings, specifications, method statements, soil
reports, programmes, -calculations, risk -assessments. and other documents that are reasonably
necessary properly and sufficiently to describe and assess the works to be executed;

“parent company” means a ‘parent company of the undertaker acceptable to SGN and which
shall have been approved by SGN acting réasonably;

“rights” shall ‘inclide rights and restrictive covenants, and in relation to decommissioned
apparatus. the surrender of rights, release of liabilities and transfer of decommissioned
apparatus;

“SGN" means Southern Gas Networks ple or its successors in title or sucéessor bodies and/or
any successor as a gas. transporter within the meaning of Part 1 of the Gas Act 1986

“specified works™ meéans any of the authorised works or activities undertaken in association
with the authorised works which:

(a) will or may be situated over, or within 15 mefres measured -in any diréction of any
apparatus the removal of which has not been required by the undertaker under sub-paragraph
7(2) or otherwise; and/or



{b) imay in any way adversely affect any apparatus the removal of which has not been: required
by the undertaker under sub- pdragraph 7(2) or otherwise;

“undertaker” means the undertaker as defined in article 2 of this Order.
On Street Apparatus

3. (1) Except for paragraphs 4 (apparatus in stopped up strects), 7 (Removal of 4; ppar atits} i 50
far as sub-paragraph 3(2) applies, 8 (Facilities and Rights jor Alternative Apparatus) inso far as
sub-paragraph 3(2) below applies, 9 (refained apparatus: pr o.feczzon) 10 (experises) and 11
(:ndemm{y) of this Schedule which will apply in respect of the exercise of all or any powers under
thie Order affecting the rights arid apparatus of SGN, the other provisions-of this Schediile do 1ot
apply fo appatatus in respect of which the relations between the undertaker and SGN are
regulated by the provisions.of Part 3 of the 1991 Act.

3(2) Paragraph 7 and 8 of this Agreement shall apply to diversions.even where carried out under
the 1991 Aci, in circumstances where any Apparatus s diverted from an dlignment within the
existing adopted public highway but not wholly replaced within existing adopted public highway.

33) Nolwi'thstanding articles 11, 12, 30 and 35 or any other powers in the Order generally, s85 of
the 1991 Act in relation to cost sharing, and the regulations made thereunder shall not apply in
relation to.any diversion of apparatus of SGN under the 1991 Act.

Apparatus-of SGN in stopped up streets

4.—(1) Without prejudice to the generality of any other protection afforded to SGN elsewhers
in the Ordet, where any street is-stopped up under article 14 (Permanent. stopping up of sireéts) if
8GN has any apparatus is in the street or dccessed via that street SGN will be entitled to the same
rights in respect of such apparatus as ‘it enjoyed immediately before the stopping up and the.
undertaker will grant to SGN, or will procure tlie granting to SGN of; legal easements reasonably
satisfactory to'SGN in respect of such apparatus and access to it prior to the stopping up of .any
such street or highway but nothing in this paragraph shall affect any right of the Undertaker or of
SGN to require the removal of that apparatus under paragraph 7

(2)Notw1thslandmg the temporary stoppmg up or diversion of any highway under the powers of
article 13 (Temporary prohibition or restriction of use of sireels and public rights of way), SGN
will be at liberty at all times to take all necessary access across any such stopped up highway
and/or to execute and do all such works:and things:in, upon or under any such highway as‘it would
have been entitled to do immediately before such lemporary stoppmg up or diversion inrespéct of
any apparatus which at the time of the stopping up or diversion was in that highway.

(3) The Protective Provisions.in this. Part of this Schedule apply and take precedence over-article
.33 of the Oider which shall not apply to SGN.

Protective works-to buildings-

5.—(1) The undertaker, in the case of the powers confetred by article 20 (protective works to
Duildings), must exercise those " powers 50 as not to obstruct or render less convenient the access
to any apparatus without the written -consent of SGN and, if by reason of the exercise of those
powers any damage to any apparatus {other than apparatus the repair of which is.not reasonably
necessary in view of its -intended remaval or abandonment) or property of SGN or any
interruption in the supply of gas by SGN, as the case-may be, is:caused, the undertaker must bear
and pay on demand the cost reasonably incurred by SGN in making good such damage or
restoring the supply; and, subject to sub-paragraph {2), shall-—

(4). pay compensation to SGN for any iess sustained by it; and

(b) indemnify SGN against all claims, demands, proceedings, costs; damages and expenses
‘which may be made or taken against or recovéred from of incurred by SGN, by reéason of
-any such damage or interruption.



(2) Nothing in this paragraph imposes any liability on the undertaker with respect to any damage
or interruption to the extent thal such damage or interruption is attributabie to the act, neglect or
default of SGN or its contractors or ‘workmen; and SGN will give to the undertaker reasonable.
notice of any claim or demand as aloresaid and ho settlement or compromise thereof shall be made
by SGN, save in fespect of any payment required undéra statutory compensation scheme, without
first consulting the undertaker and giving the undeitaker an opportunity to make. representations as
to the claim or demand.

Acquisition of Jand

6. (1) Regardless . of any provision in this Order or arything shown on the land . plans or
contained in the ook of reference to the Order, the undertaker may not appropriate or acquire
any” land. interést or appropriaté; acquire, extinguish, interfere with or override any casement,
other interest or right and/or apparatus of SGN otherwise than by agreenient.

{2) As a condition of agreement between the. parties in- sub-paragraph 6(1), prior to the
carrying out of any part of the authorised works (or in-Such other timeframe as may be agreed
between SGN and the undertaker) that are subject to the requirements of this Part of this
Schedule that will cause any conflict with or breach the terms of any easement and/or other
legal or land interest of SGN and/or affects ‘the provisions of any enactment or agreemeit
regulating the relations between SGN and the undertaker iri respect of any apparatus laid or
erected in Jand belongmg to or seecured by the undertaker, the undertaker must as SGN
reasonably requires enier into such deeds of censent and variations upon such terms .and
conditions as may be dgreed between SGN and the undertaker acting reasonably and which
must be no less favourable on the whole to SGN unless otherwise agreed by SGN, and it will be
the responsibility of the undertaker to procure and/or secure the conseiit and entering into of
such deeds and variations by al! other third partiés with an interest in the land at that time who
are affected by such authorised Wworks:

(3} The undertaker and SGN agree that where there is any inconsistency ot duplication
between the provisions set out in this Part of this Schedule relating to the relocation and/or
removal of apparatus/including but not lirnited to the. payment of costs and expénses relating to
-such relocation and/or removal of apparatus and the provisions of any existing ¢asement, Tights,
agreements and licences granted, used, enjoyed or exercised by SGN and/or other enactments
relied upon by SGN as of right or other use in'rélation to the apparatus, then the provisions in
this Schedulé shall prevail.

{4) Any agreement or-consent granted by SGN under paragraph 9 or any other paragraph of-
this Part of this Schedule, shall not be taken to constitute agreément under sub-paragraph 6(1).

(5) As & condition of an agreement between the parties in Sub-paragraph 6(1} that involves de-
commissioned. apparatus being left in situ the undertaker must accept a surrender of any
existing easement and/or other interest of SGN in such decommissioned apparatus and
consequently -acquire title to such decommissioned apparatus and release SGN from all
liabiiities in respect of such de-commissioned apparatus from the date of such surrender,

(6) Whete an undertakér acquires land which is subject to any SGN Tright or interest (including,
without limitation, easements and agreements relating to rights: or other-interests) and the.
provisions of paragraph 7 do not apply, the undertaker must;

(a) retain any notice of SGN's easement,. right or cher interest on the title to thé relevant land
when registering the undertaker's title to such acquired land; and

(b) (where no such notice of SGN's easenent, right of other interest exists in relation to such
acquired Jand or any such notice is registered only on the Land Charges Reglster) include (with
its application to register title to the undertaker's interest in such acquired land at the Land
Registry) a notice of SGN's easement, right or other interest in relation 16 such acquired land;-
and




(¢) provide up to date official entry copies to SGN within 20 working days of receipt of such up’
to date official entry copies.

Removal of apparatus

7.—(1)1f, in the exercise of the agreement reached in accordance with paragraph & o in any
other authorised manner, the undertaker acquires any interest in any land in which any apparatus
is placed, that- apparatus must not be decommissioned or.removed under this Part.of this Schedule
and any right of SGN to’ maintain that apparatus in that land must not be exnnguﬁhed until
alternative apparatus has been constructed, is in operation, and the rights and facilities referred to
in sub-paragraph (2) liave been provided, to the reasonable satisfaction of SGN and in accordance
‘with sub-paragraph. (2} to (5) inclusive,

(2) If, for the purpose.of executing any works in, on, under-or over- any land purchased, held,
approprlated or used under this Order, the undertaker requites the removal of any apparatus
placed in that land, it must give to SGN advance written notice of that requirement, together
with a plan and section of the work proposed and of the proposed position of the alternative
apparatus to be provided or construgted and in that case (or if in consequence of the exetciseof
any of the powers conferred by this Order SGN reasonably needs to move or femove any of its
apparatus) the undertaker must afford to SGN to its satisfaction (taking into account sub-
paragraph 8(1) below) the necessai'y facilities and rights:

(a) for the cotstruction of alternative apparatus {including appropnate working areas
required to reasonably and safely undertake necessary works by SGN in respect of the.
apparatug);

(b) subsequently for the maintenarice of that apparatus (including appropriate working areas-
required to reasonably and safely undertake necessary works by SGN in respect of the,
apparatus); - and

(¢) to allow access to that apparatus (including. appropriate working aréas required to
reasonably and safely undertake necessary works by 8GN in respect of the apparatus);

(3) If the undertaker is: unable fo afford such facilities and rights as are’ mentioned in sub-
paragraph (2), in the land in which the alternative apparatus or part of such apparatus is to
be constructed, SGN may, on receipt of a written notice to. that effect from the undertaker,
take siich steps ‘as are reasonable in the circumstances in an endeavour to assist the
undertaker in obtaining the necessary facilities. and rights in the land in which the
alternative apparatus is to be constructed save that this obligation shall not extesd to the
requirement for SGN to use its compulsory purchase powers to this- end unless it. (in its
absolute dlsmet;on) elects to so.do.

{4) Any alterriative. apparatus to be constructed in land of or land secured by the undertaker
under this Part of this Schedule must be constructed in such manner and in such line or
situation as may be agreed between SGN anid the undertaker,

(5) SGN must, after the alternative apparatus to be provided or constructed has. been agreed,
-and subject to the prior grant to SGN of such facilities and rights as are referred to in sub-
paragraph (2) or (3) have been afforded to SGN 1o its safisfaction, then proceed without
unnecessary delay to cofstruct and bring into operation the alternative apparatus and
subsequently to decommission or remove any- apparatus required by the undertaker to be
decommissioned or removed under the pravisions of this Part of this Schedule.

Facilities and rights for alternative apparatus

8.—(1) Where, in accordance with the provisions of this Part of this Schedulé, the undertaker
affords to or-secures for SGN facilities and rights in land for the access to, construction and
maintenance. alternative apparatus in substitutioni for apparatus to be decommissioned or.
removed, those facilities and rights must be granted upon Such terms arid conditions. as may be-
agreed between the undertaker and SGN and must be no less favourable on the whole to. SGN




than the facilities and rights enjoyed by it-in respect of the apparatus {o be decommissioned ‘or
removed unless otherwise-agreed by SGN. '

(2) If the facilities and rights to be afforded by the undertaker and agreed with SGN under sub-
paragraph 8(1) above in respect of any alternative apparatus, and the terms and conditions.
subject'to which those facilities and rights are {0 be granted, are less favourable on the whale to
SGN than the facilities and rights enjoyed by it in respect of the apparatus to be decommissioned
or removed (in SGN's opinion) then the terms and conditions to which those facilities and rights
are subject in the matter will be referred to arbitration in accordance with paragraph 15
(drbitration) of this Part. of this Schedulé and the arbitrafor shall make such provision for the
payment of ¢orfipensation by the undertaker to SGN-as appears to the arbitrator to be reasonable’
having regard to all the circumstances.of the particular case.

Retained apparatus: protection of SGN

9.—(1) Not Iess than 56'days before the commencerhent of any specified works the undertaker
must-submit to SGN a plan and, if reasonably required by SGN, a ground monitoring scheme in
respeet of those works,

{2) The plan to be submitted to SGN under sub-paragraph (1) must include a method statement
and describe—

{a) the exact position of the works;
(b) thelevel at-which these are proposed 1o be constructed or renewed;
(¢) the manner of their construction or renewal including details of excavation, positioning of
plant etc.;
(d) the position-of all-apparatus;
(€) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus; and
(f) -any intended maintenance regimes.
~ {3) The undertaker must not commence any works to which sub-paragraphs T and (2) apply until
SGN has given written approval of the plan so submitted.

(4) Any approval of SGN required under sub-paragraph (3)-—

(a) may be given subject o reasonable conditions for any purpose mentioned in sub-
paragraphs (5) or (7); and,
(b) must not’be unreasonably withheld,

(5) In relation to any work to which sub-paragraphs (1) and/or (2) apply, SGN may require such
meodifications to be made to the plans as may be reasonably necessary for the purpose of securing
apparatus against interference or risk of damage or for the purpose of providing or securing proper
and ¢onvenient means of access to any-apparatus,

(6) Works to which this paragl_‘ap_h applies must only be execiited in accorditice with the plan,
submitted under sub-paragraph (1} and (2) or as relevant sub-paragraph (4), as approved or as
amended from time to time by agreement betweéen the undertaker and SGN and in accordance with
all conditions imposed under sub-paragraph (4)(a), and SGN will be -entitled to watch and inspect
the execution of those works.

(7) Where SGN requires any protective works to. be caried out by itself or by the undertaker
{whether of a temporary or permanent nature) such protective works, inclusive of any measures or
schemes required and approved as part of the plan approved pursuant to this paragraph,.must be
carried out to SGN's satisfaction prior to the commniencement -of any authorised works (or any

relevant part thereof) for which protective works are required prior to commencement

(8) If SGN,in consequence of the works proposed by the undertaker, reasohably requires the
removal of any apparatus and gives written notice to the undertaker of that ré¢juirement; paragraphs
1't0.3 and 6 to 8 apply-as if the removal of the apparatus had been required by the undertaker under:
‘sub-paragraph 7(2).




(9) Nething in this paragraph precindes the undertaker from submitting at any time or from finie o
time, but in no case less than 56 days before commencing the execution of the authorised woiks, a
new plan, instead of the plan. previously submitied, and having -done so the provisions of this
paragraph-will. apply to and in respect of the new plan.

(10) ‘The undertaker will not be required to comply with sub-paragraph ( 1} where it needs to carry
out emergency works as.defined in the 1997 Act but in that case it must give to-SGN notice as soon
as Is réasonably practicable and a plan of {hose works and must comply with—

(@) the conditions imposed under sub-paragraph (4)(z) insofar 4s is reasonably practicable in
the-circumstances; and
(b) sub-paragraph (11) at all times.

(11) As scon as reasonably practicable after any ground subsidence event attributable to the
authorised development the undertaker shall implement an appropriate ground mitigation scheme
save fhat SGN retains the right to carry out any further necessary protéctive works’ for the
safeguarding.of its apparatus and can recover any such-costs in line with paragiaph 10.

Expenses

10.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to' SGN
on demand all charges, costs and expenses reasonably anticipated or incurred by SGN ‘in,.or in
connection with, the inspection, removal, relaying 01"-re'placing,__:alteration or protection. of any
apparatus or rights-or the constriction of any new or alternative apparatus which may ‘be required
in consequerice of the execution of any authorised works as are referred to in this Part of this
Schedule including without limitation—

(a). -any costs reasonably incurred by or compensation. properly paid by SGN in connection
with the. negotiation or acquisition of rights or the éxercise of statutory powers for such
apparatus including without limitaticn all costs (including, professional fees). incurred by
SGN asa consefjuenice of SGN;

(1) using its own compulsory purchase powers to acquire any necessary righits urider
sub-paragraph 7(3) if it elects to. do so; and/or

(D) exercising any compulsory purchase powers in the Order transferred to.of benefitting -
SGN;

(b) in-connection with the cost of the cairying out of any diversion work or the provision of
any alternative apparatus;

{¢) the cutting off-of any apparatus from any other apparatus or the making safe of redindant
apparatus;

(d) the approval of plans;

(¢) the carrying out of protective works, plus a capitalised sum to cover the cost of

~ maintaining and renewing permanent protective works;

(f) the survey-of any land, appara’tus or works, the ins_‘peﬁio‘n and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of
the execution of any such works referred to in this Part of this Schedule;

{g) any 'wa't'ching brief pursuait to sub-patagtaph 9(6).

(2) There will be deducted from any sum payable under sub-paragraph _('_I.) the value of any
apparatus removed under the provisions of this Part of this Schedule and which is not re-used as part
of the alternative apparatus, that value being caleulated after removal.

(3) If in accordance with the provisions of this.Part of this Schéedule—

(a) .apparatus of better type, of greatér capacity or -of greater dimensions: is placed in
substitution for -existing apparatus of worse type, of smaller capacity of ¢f smaller
dimensions; or

(b) apparatus. (Whe’ther existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which thé éxisting apparatus was situated,




and the placing of ‘apparatus of that type or capacity or of those. dimensions or the placing of
apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of
agreement, is not determined by atbifration- in accordance with arficle 58 (arbitration) to be
necessary, then, if such placing involves cost in the construction of works under this Part of this
Schedule exceeding that which would have been invalved if the apparatus placed had been of the
existing lype, capacity or dimensions, or at the existing depth, as the case may be, the amount
which apart froim this sub-paragraph would be payable to SGN by: virtue of sub-paragraph (1) will.
be reduced by: the amount of that excess save where it is not possible or appropriafe in the
circumstances {including due lo statytory or regulatory- changes) to obtain the existirig type of
apparatus at the same capacity and -dimensions or placeat the existing depth in which case fill
costs will be barne by the undertaker.

(4) For the purposes of sub-paragraph (3)-—

{a) an extension of apparatus to a length greater than the length of existing apparatus will nct
be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus; and

(b) where the provisien of a joint in a pipe or cable is agreed, or is determined to be
necessary, the consequential provision of a jointing c¢hamber or of a2 manhole will be
treated as if it also had been agreed or had been so determined.

Indemnity

11.—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any such works authorised by this. Part of this Schedule (including without
limitation refocation, diversion, decommissioning, construction and maintenance of apparatus or
alternative apparatus} or in‘consequence of the construction, use, mainténance or failure of any of
the authorised works by or on behalf of thie uridertaker or in consequence of any act or default-of
the undertaker {or any person employed or authorised by him) in the course of carrying out such
works, including without limitation works cartied out by the undertaker under this Part of this
Schedule or-any subsidence resulting from any of these works, arly damage is caused to .any
apparatus or alternative apparatus (other than apparatus-the repair of which is not reasonably
mecessary in view of its intended renioval for the purpases of the authorised works) or property of
SGN, or there is-any interruption in any service provided, or in the supply of any.goods, by SGN,
or SGN becomes liable to pay any amount to any third party, the undertaker will—

(a) bear and pay on demand the cost reasonably incurred by SGN in making good such
damiage ar restoring the supply: and '

(b) indemnity SGN for any other expenses, loss, demands, proceedings, darages, claims,
penalty or costs incuired by or recevered from SGN, by reason or-in consequence of any
such damage or intertiiption of SGN becoming liable to any third party as aforesaid other
than arising from any default of SGN.

(2) The fact that any act or thing may have been done by SGN on behalf of the undeitaker of in
accordance with a plan-approved by SGN or in accordance with any requirement of SGN or under
its supervision including under any watching brief will not (unless sub-paragraph (3) applies) excuse
the undertaker from liability under the provisions of this sub-paragraph (1) unless SGN fails to carry
out and exetute the works properly with due care @nd attention and in a skilful and workman like
manner or in-a manner-that doés not accord with the approved plan.

(3) Nothing in sub-paragraph (1} shall-impose any liability on the undertaker iri tespect of-

{a) any .damage or interruption to the extent that it is attributabie to the heglect or defaulf of
SGN, its officers, servants, contractors or agerits; and

{b) any authorised works and/or any other works authorised by this Part of this Schedule
~ carried out by SGN as an -assignee, transferee or | essee of the undertaker with the benéfit
of the Order pursuant to section 156 of the Planning Act 2008 of article 8 (Consent to
transfer benefit of prder) subject to the proviso that once such works become apparatus
(“new apparatus™), any authorised works yet to be exectited and not falling within this




sub-section 3(b) will be subject to the full terms of this Part of this Sehedule including
this paragiaph 11, '

(4) SGN must-give the undertaker reasonablénotice of afiy such third party claim or démand and
no settiement or compromise must, unless payment i$ requirsd fn connection with a statutory
compensation ‘scheme, be made” without first consulting the promoter and considering their
representations.

{5} The undertaker must not comimence construction {and must not permit the commencement of
such’ construction) of the authorised works on any land owned by SGN or in respect of which SGN
has an easement or wayleave for its apparatus or any otlier interest or to catry out any works within
IS metres in-any direction of SGN's apparatus until the following conditions are satisfied:

(a) unlessand until SGN is satisfied acting reasonably (but subject to all necessary regulatory
constraints) that the undertaker has first provided the acceptable security (and: provided
evidence that it shall maintain such acceptable security for the construction' period of the
authorised works from the proposed date ‘of commencement of construction of the
authorised works) and SGN has confiringd the sameto the undertaker in writing; and

(b) unless and until SGN'is satisfied acting reasonably (but subject to all necessary regulatory
censtraints) that the undertaker has procured acceptable insurance. (and provided evidence
to SGN that it shall maintain such acceptable insurance for the construction period of the
authorised works from the proposed date of commenceinent of constriction of the
authorised works) and SGN has confirmed the same in writing o the undertaker.

(6) In thie-event that the indertaker fails 1o comply with 11{(3) of this:Part of this Schedule, nothing
in this Part-of this-Schedule shall prevent SGN from seeking injunctive relief (or any other equitable
remedy) in any court of competent jurisdiction..

Enactments and agreements

12. Save to the externit provided for to the conrary elsewhere in this Part of this Schedule or by
-agreement in weiting between SGN and the undertaker, nothing in this Part of this Schedule shall
affect the provisions .of any enactment or agreement regulating the relations between the
undertaker and SGN in respect of any apparatus laid or erected in land belonging to the
‘undertaker on the date on which this Order is made. .

Co-operation

13.(1) Where in consequence of the propesed construction of any of the authorised works, the
undertaker or SGN requires the removal of apparatus under sub-patagraph 7(2) or SGN makes
requirements for the protection or alteration of apparatus under paragraph 9, the undertaker must
co-ordinate the execution of the works in the interests of safety and the efficient and economic
execution of the authorised development and taking inte account the need to ensure the safe and
efficient operation of SGN’s undertaking and SGN must co-operate with the undertaker for that
purpose.

(2) For the avoidance of doubt whenever SGN's consent, agreement or approval is required in
relation to plans; documents or other information submitted by SGN or the taking of action by
SGN, it must not be unteasonably withlield or delayed,

Access’

14, If in consequence of the agreement reached in accordance with sub-paragraph 6(1) or the
powers granted under this Order the access to any-apparatus (including appropriate working areas
required to reasonably and sdfely undertake necessary works by SGN in respect of the apparatizs)
is materially obstructed, the: undertaker must provide such alternative rights.and means. of access
to such apparatus as will enable SGN to maintain or use the apparatus no: less effectively than was
possibie before such obstruction.




Arbitration

15. Save for differences or disputes ansmg under sub-paragraphs 7(2), 7(4), 8(1), 11(5) and
paragraph 9 .any difference or dispute arising between the undertaker and SGN under this Part of
thig Scheduie must, unless otherwise agreed in writing between the undertaker and SGN, be
determined by arbitration in accordance with article 42 (Procedures in relation to certdin
approvals elc.),

Notices

16. The plars submitted to SGN by the undertaker putsuant to sub-~paragraph 9(1) must be sent
to SGN at 1 Forbury Place, 43 Forbury Road, Reading, Berkshire RG1 3JH or such other address
as SGN may from time to tlme appoint instead for that purpose and notify to the undeftaker,
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